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Recommendations 


Following are the Commission’s recommendations as they appear in 
volume 1 of the Final Report. 


CHAPTER 2: IMPACTS 


PERSONS WITH DISABILITIES 


RECOMMENDATION NO. 1 

We recommend that the federal Cabinet, under section 63.1 of the 
NTA, 1987, actively pursue the passage of regulations promoting 
access for persons with disabilities. 


CHAPTER 3: IMPACTS ON SAFETY, ENVIRONMENT AND LABOUR- 
MANAGEMENT RELATIONS 


TRANSPORTATION SAFETY — AIR 


RECOMMENDATION NO. 2 

We recommend that the Minister of Transport direct departmental 
officials to investigate and determine the causes of the increased 
incidence of accidents involving air carriers other than Level I 
carriers, and take necessary corrective measures. 


TRANSPORTATION SAFETY — RAIL 


RECOMMENDATION NO. 3 
We recommend that an offence for trespassing on railway yards or 
tracks be again enacted. 


TRANSPORTATION SAFETY — TRUCKING 


RECOMMENDATION NO. 4 

We recommend that the Minister of Transport and provincial 
ministers responsible for trucking direct appropriate officials to 
investigate and determine the causes of the increased incidence of 
accidents involving straight trucks over five tonnes and take neces- 
sary corrective measures. 


RECOMMENDATION NO. 5 

We recommend that the Minister of Transport appoint a senior 
representative to chair a working group to resolve expeditiously 
the inconsistencies of regulation, interpretation and enforcement 
respecting safety aspects of extraprovincial trucking. In the event 
that implementation and enforcement of an acceptable standard of 
safety regulations, including the National Safety Code for Motor 
Carriers, have not been achieved by March 31, 1994, then the 
federal government, with respect to jurisdictions not in compli- 
ance, should withdraw the delegation to administer extraprovincial 
trucking regulation and/or withhold federal contributions to high- 
way infrastructure. 


TRANSPORTATION AND THE ENVIRONMENT 


RECOMMENDATION NO. 6 

We recommend that consideration of environmental matters not be 
addressed specifically in the NTA, 1987 but rather continue to fall 
under environmental protection statutes of general application. 


CHAPTER 4: THE CARRIERS 


HIGHWAY CARRIERS 


RECOMMENDATION NO. 7 
We recommend that the Minister of Transport negotiate with pro- 
vincial governments to standardize operating and technical 


specifications affecting the trucking industry’s efficiency. If such 
standardization can not be achieved by March 31, 1994, the Minis- 
ter of Transport should introduce legislation providing for uniform 
operating and technical standards for extraprovincial trucking, to 
be administered by the provinces. 


RAILWAY CARRIERS — PLANT RATIONALIZATION 


RECOMMENDATION NO. 8 
We recommend with respect to abandonment of railway lines: 


Freedom to Exit and Public Interest Duty 


(a) The NTA, 1987 be amended to permit federally regulated rail- 
ways to discontinue railway line operations, whether through 
conveyance or abandonment, without being required to 
demonstrate financial loss or absence of public need; and 


(b) As a condition of the preceding recommendation, the N7A, 
1987 be amended to confer on the Agency a general jurisdic- 
tion to determine whether abandoned railway line should be 
conveyed, retained or operated in the public interest. 


Flexibility of Outcomes 


(c) The abandonment and line conveyance provisions of the NTA, 
1987 be amended to allow for the combination of several 
possible usage outcomes for the particular railway line sought 
to be conveyed or abandoned. 


Abandonment Procedures 


(d) As a condition of its abandonment notice, a railway company be 
required to submit to the Agency: 


i) a reserve proposal to provide annual operating and capital 
renewal services for the railway line; and 


(f) 


(g) 


(h 


— 


ii) information on traffic and infrastructure condition to be pro- 
vided to outside parties for the purpose of tendering offers for 
the purchase and/or operation of all or part of the railway line. 


During the six-month abandonment notice period, the Agency 
shall determine whether some or all of the railway line should 
be sold, maintained, or operated in the public interest. The 
Agency may hold public hearings for this purpose. 


If the Agency determines that no public interest exists in any or 
part of the railway line: 


i) any parties shall have the right to submit offers for the 
purchase of such railway line within 15 days of the Agency’s 
decision; 


ii) the Agency may extend the effective date of abandonment 
pending negotiations between the railway company and offerors; 


iii) if no offer is received, the Agency shall advise the railway 
company, which would then be free to dispose of its property at 
the end of the six-month abandonment notice period. 


If the Agency determines that any part of the railway line is in 
the public interest, the Agency shall publish invitations to 
tender bids for the purchase of the railway line or to provide 
services for its annual capital renewal or operation. 


Where tenders are made for purchase of public interest rail- 
way line, but none is accepted by the railway company, the 
Agency may extend the effective date of abandonment pending 
negotiations, or, at the parties’ option, provide for arbitration 
of the purchase terms. 


Where no purchase offer is received for public interest railway 
line, the Agency shall pay net salvage value of the railway line 
to the railway company, and assume ownership of that railway 


line as agent for the Crown. After evaluating the reserve pro- 
posal and any tenders received, the Agency shall accept the 
most suitable offer and grant maintenance or operating 
authority within the six-month abandonment notice period. 


(j) The railway company’s common carrier obligations would 
cease at the completion of any sale, at the end of the time 
period of its accepted proposal or at the expiry of a pre- 
scribed period, after which the successful bidder would 
assume maintenance or operation of the railway line. 


RAILWAY CARRIERS — PRAIRIE BRANCHLINES 


RECOMMENDATION NO. 9 
We recommend that rationalization of the prairie branchline struc- 
ture not be delayed. 


RAILWAY CARRIERS — RAILWAY LINE CONVEYANCES AND SHORT LINES 


RECOMMENDATION NO. 10 
We recommend with respect to facilitation of conveyance of railway 
lines that: 


General Recommendations Respecting All Railway Line 
Conveyances 


Procedure 


(a) The current six-month period of notice to the Agency of a 
proposed railway line conveyance be reduced to 30 days and 
the Agency be required to approve the conveyance once satis- 
fied that the proposed buyer of the interprovincial railway line 
can meet operational and safety standards or that the pro- 
posed buyer of intraprovincial railway line has operating 
authority under provincial law. 


Running Rights 


(b) If the present N7A, 1987 abandonment procedure is main- 
tained, sections 158 and 174 of the N7A, 1987 be amended to 
repeal automatic vesting of Via Rail Canada Inc. running rights 
and the declaration of the railway line as a work for the 
general advantage of Canada. 


Particular Recommendations Respecting Short Line Conveyances 
Subsidies 


(c) To the extent that the present western grain transportation 
subsidy scheme is maintained, section 56 of the Western 
Grain Transportation Act be amended to clarify that intra- 
provincial short line railways are eligible for such subsidies 
on similar bases as the national railways. 


(d) To the extent that the Maritime Freight Rates Act and the 
Atlantic Region Freight Assistance Act schemes are main- 
tained, these statutes be amended to clarify that the availabil- 
ity of such subsidies extends to carriage on intraprovincial 
short line railways. 


Labour 


(e) The Canada Labour Code be amended to clarify that 
intraprovincial short line railways acquired by transfer from 
interprovincial railway companies are subject to provincial 
labour legislation. 


RAILWAY CARRIERS — TRACK SHARING 


RECOMMENDATION NO. 11 

We recommend that the government encourage CN and CP Rail in 
their joint rail plant usage initiatives by developing policies and 
practices which are supportive of such initiatives. 


RAILWAY CARRIERS — COMMON USER RAIL PLANT 


RECOMMENDATION NO. 12 

We recommend that the Minister of Transport commission a com- 
prehensive study of the feasibility of separating railway operations 
from the ownership and maintenance of rail plant. 


RECOMMENDATION NO. 13 

We recommend that the Minister of Transport and the Agency 
explore the possibilities of making trackage in eastern Canada 
available for use by any rail carriers on a pilot project basis to 
test the common user rail plant concept. 


INTERMODAL TRANSPORT 


RECOMMENDATION NO. 14 

We recommend that intermodalism be recognized in the section 3 
declaratory principles of the NTA, 1987 as forming an integral 
aspect of transportation policy. 


CHAPTER 5: THE CHALLENGE OF KEEPING COMPETITION ALIVE 


TRUCKING — FITNESS TEST 


RECOMMENDATION NO. 15 

We recommend that there be a uniform fitness test in all jurisdic- 
tions and that its objectives be limited to screening out unsafe and 
uninsured operators. 


AIR — FOREIGN OWNERSHIP LIMITS 


RECOMMENDATION NO. 16 
We recommend that the definition of “Canadian” in section 67(1) 
of the NTA, 1987 be amended, or that the federal Cabinet exercise 


its present power contained in that definition, to alter the percent- 
age of voting interests in air carriers owned and controlled by 
Canadians from 75% to 51%. 


AIR — FOREIGN CARRIER CABOTAGE / RIGHT OF ESTABLISHMENT 


RECOMMENDATION NO. 17 

We recommend that, should restructuring in the domestic airline 
market result in a primary carrier monopoly, the federal Cabinet 
give policy directions to the Agency under section 23 of the N7A, 
1987 to license the granting of traffic rights within Canada to 
foreign carriers, or to permit foreign carriers to establish opera- 
tions within Canada. 


AIR — INTERNATIONAL AGREEMENTS 


RECOMMENDATION NO. 18 

We recommend that the federal Cabinet give a policy direction to 
the Agency to expedite its procedures for review of carrier appli- 
cations concerning block space and code sharing arrangements. 


RECOMMENDATION NO. 19 
We recommend the liberalization of Canada-U.S. air bilateral 
arrangements. 


RECOMMENDATION NO. 20 

We recommend that the Government of Canada take the initiative 
now to lay the necessary groundwork for the development of 
multilateral trade agreements in air services. 


AIR — FREEDOM OF ENTRY / SLOT ALLOCATION 


RECOMMENDATION NO. 21 

We recommend that the Minister of Transport develop now a pro- 
cedure for slot allocation, with common entry criteria, for use at 
airports which face capacity restrictions in the future. 


AIR — DESIGNATIONS AND CHARTERS 


RECOMMENDATION NO. 22 
We recommend that the Aeronautics Act be amended to confirm 
that: 


a) International air routes are public property; and 


b) The Minister of Transport shall publish criteria for making 
designations of international air routes. These criteria should 
discourage designation in the context of any dealings between 
Canadian carriers respecting payment for shares or assets 
which are conditional upon the conferral of a designation and 
which would have the effect of preventing or unduly lessening 
competition. 


RECOMMENDATION NO. 23 

We recommend that the federal Cabinet provide a policy direction 
to the Agency to prepare amendments to the Air Transportation 
Regulations relaxing restrictions on contracting and administrative 
procedures relating to air charter services. 


AIR — CONTINUED NORTHERN REGULATION 


RECOMMENDATION NO. 24 

We recommend that the provisions of the NTA, 1987 applying to 
northern air services be retained and that the Minister of Trans- 
port review the continued need for these provisions within five 
years. 


RAIL — CONFIDENTIAL CONTRACTS 


RECOMMENDATION NO. 25 

We recommend that the N7A, 1987 be amended to repeal the 
requirement that copies of confidential contracts be filed with the 
Agency. Carriers should be required to retain copies of such con- 
tracts on file for six years. 


RAIL — COMPETITIVE LINE RATES 


RECOMMENDATION NO. 26 
We recommend that the NTA, 1987 retain competitive access rights, 
with the following modifications: 


a) 


b) 


c) 


d) 


Section 142 be repealed and section 137 be amended to 
require that the Agency establish CLRs that are commercially 
fair and reasonable (i.e., CLRs that match the revenue that the 
local carrier would have achieved under intramodal 
competition). 


Section 134 be amended to require that 


i) in applying for a CLR, the shipper disclose if its desig- 
nated route has a factitious destination; and that 


ii) on such disclosure being made, the Agency disregard the 
amount of the connecting carrier’s rate in establishing a 
CIR. 


The words “unless the containers arrive at a port in Canada 
by water for further movement by rail or by rail for further 
movement by water” in section 135(3) be repealed; 


Section 135(6) be amended to provide that CLRs for a routing 
through Canada may be set for both origin and destination 
points if both shipper and consignee are captive to the same 
railway company; 


Section 139 be amended to provide that on an initial applica- 
tion for a CLR, the Agency may set a CLR for a period of up 
to three years if the shipper proves a demonstrable need for 
a CLR longer than one year; and 


Section 140(1) be amended to clarify that the carrier on which 
a CLR is imposed is not required to supply cars for the traffic 


being moved. 
— 


RAIL — FINAL OFFER ARBITRATION 


RECOMMENDATION NO. 27 
We recommend that the arbitration provisions of the N7A, 1987 be 


amended to: 

a) Repeal the alternate investigation procedure and substitute a 
summary process in which a carrier has the responsibility of 
demonstrating to the Agency that effective competition exists; 

b) Require the Agency to refer the dispute to final offer arbitra- 
tion (FOA) upon a finding that effective competition does not 
exist; 

c) Require the arbitrator to determine whether either offer is 


d) 


commercially reasonable, and, 


i) where both offers are commercially reasonable, require 
the arbitrator choose between them; or 


ii) where one offer is determined not to be commercially 
reasonable, require the arbitrator to select the other 
offer; or 


iii) where both offers are determined to be commercially 


unreasonable, require the arbitrator to determine and set 
a commercially reasonable rate. 


Require the Agency, after conducting public consultations, to 
publish and periodically revise criteria for establishing the 
existence of an effective competitive market and for determin- 
ing commercially reasonable rates. 


RAIL — COMPENSATORY RATES 


RECOMMENDATION NO. 28 
We recommend abolition of the compensatory rate provisions of 
section 112 and section 113 of the N7A, 1987. 


MARINE — SHIPPING CONFERENCES EXEMPTION ACT 


RECOMMENDATION NO. 29 

We recommend that the Minister of Transport introduce legislation 
to repeal the SCEA at such time as United States antitrust immunity 
for shipping conferences is withdrawn. 


RECOMMENDATION NO. 30 

We recommend that the federal Cabinet reduce to ten days the 
notice period for independent action by shipping conference 
members. 


RECOMMENDATION NO. 31 

We recommend the Minister of Transport introduce amendments to 
section 5 of the SCEA to permit shipping conferences to contract 
for and quote through freight rates for precarriage or onward 
land carriage. 


MARINE — NORTHERN RESUPPLY 


RECOMMENDATION NO. 32 

We recommend that Part V of the N7A, 1987 be retained and that 
the Minister of Transport review the continued need for such regu- 
lation within five years. 


CHAPTER 6: TRANSPORTATION POLICY AND THE ROLE OF 
GOVERNMENT 
REGIONAL DEVELOPMENT 


RECOMMENDATION NO. 33 
We recommend that section 3 of the N7A, 1987 exclude reference 
to regional development as an element of transportation policy. 


Regional development policy should be expressed in statutes 
concerning that subject. 


SUBSIDIES 


RECOMMENDATION NO. 34 

We recommend that the Government of Canada assess all transpor- 
tation subsidies with a view to eliminating or restructuring those 
which cannot be justified or those which work inefficiently in their 
present form. 


RECOMMENDATION NO. 35 

We recommend that subsidies whose objective is to support sec- 
tors other than the carrier industry should be paid directly to such 
sectors and not through budgetary allocations to transport, or 
through obligations imposed on carriers. 


INFRASTRUCTURE — CUTTING EXCESS 


RECOMMENDATION NO. 36 

Cutting Excess 

We recommend, consistent with the “User pay-User say” concept, 
that the Minister of Transport establish permanent consultative 
bodies formally involving users of transport services to ensure that 
complete information is obtained for rational cost benefit analysis 
of infrastructure investment. 


INFRASTRUCTURE — STIMULATING DEVELOPMENT 


RECOMMENDATION NO. 37 

Stimulating Development 

We recommend that the federal government develop mechanisms 
that will attract private capital participation in transport infrastruc- 


ture financing by offering flexible infrastructure investment oppor- 
tunities, with appropriate public accountability. 


TAXES 


RECOMMENDATION NO. 38 

We recommend that all levels of government adopt policies to 
ensure that taxation structures and rates do not affect adversely 
either the ability of Canadian carriers to compete in inter- 
provincial and international markets or access by Canadian travel- 
lers and shippers to such markets. 


CN RAIL 


RECOMMENDATION NO. 39 
We recommend that the Government of Canada initiate measures 
necessary to privatize Canadian National Railways. 


NATIONAL POLICY 


RECOMMENDATION NO. 40 

We recommend that section 3 of the N7A, 1987 be amended to 
replace section 3(1)(g) with a general policy goal that the Cana- 
dian transportation system facilitate interprovincial and inter- 
national trade. 


CHAPTER 7: THE LEGISLATION AND THE AGENCY 


LEGISLATIVE/REGULATORY FRAMEWORK — COMPETITION 


RECOMMENDATION NO. 41 

We recommend that any statute providing for specialized regula- 
tory devices to encourage competition in transport industries 
should include provision for independent periodic review of the 
continued need for such devices after enactment. 


LEGISLATIVE/REGULATORY FRAMEWORK — FOREIGN INVESTMENT 


RECOMMENDATION NO. 42 

We recommend that Part VII of the N7A, 1987 be repealed and 
that the exemption of transportation services from the Investment 
Canada Act be repealed. 


THE NATIONAL TRANSPORTATION AGENCY — ANNUAL REVIEWS 


RECOMMENDATION NO. 43 

We recommend that the Agency continue to prepare annual reviews 
after 1993, with revisions to their scope reflecting current stake- 
holder concerns. 


THE NATIONAL TRANSPORTATION AGENCY — ADJUDICATION 


RECOMMENDATION NO. 44 

We recommend that Part V of the NTA, 1987 be amended to permit 
regulation by the Agency of northern resupply carriers’ contract 
terms. 


THE NATIONAL TRANSPORTATION AGENCY — PUBLIC INVESTIGATIONS 


RECOMMENDATION NO. 45 

We recommend that the Agency be given the discretion to continue 
an investigation in the public interest after a complaint is with- 
drawn and the discretion to require a complainant to pay the costs 
of the Agency and the investigated party if the Agency is satisfied 
that the complaint was brought in bad faith or for a private com- 
mercial purpose. 


THE NATIONAL TRANSPORTATION AGENCY — ENFORCEMENT 


RECOMMENDATION NO. 46 

We recommend that the NTA, 1987 be amended to give the Agency 
investigatory powers over persons offering transport services for 
which a licence and evidence of insurance are required. 


RECOMMENDATION NO. 47 
We recommend that the section 103 hybrid offence of the N7A, 
1987 be repealed and re-enacted only as a summary offence. 


RECOMMENDATION NO. 48 
We recommend that the NTA, 1987 enforcement provisions be 
amended to restrict regulatory offences to: 


— wilfully avoiding provision of statutorily required information to 
the Agency; 


— providing false information or obstructing an Agency investigation; 
— operating a service without required approval; 

— contravening operating licence terms; and 

— failing to comply with an Order of the Agency. 
RECOMMENDATION NO. 49 

We recommend that the NTA, 1987 be amended to provide for 
sentencing guidelines such as the number of days the accused was 


committing the offence and the accused’s earnings during the time 
the offence was committed. 


RECOMMENDATION NO. 50 

We recommend that no absolute liability offences be enacted under 
the NTA, 1987. For each particular offence, the Act should use 
wording clearly showing either that the offence requires the Crown 


to prove the accused’s intent, or, for reverse onus or negligence 
offences, that both an individual accused and a corporate accused 
have the right to demonstrate that they exercised due diligence to 
avoid committing the offence. 


RECOMMENDATION NO. 51 

We recommend that sections 107 and 108 of the N7A, 1987 be 
repealed and that prosecution of appropriate NTA, 1987 offences 
be conducted under the Contraventions Act. 


THE NATIONAL TRANSPORTATION AGENCY — OPENNESS 


RECOMMENDATION NO. 52 

Recognizing that the Agency will determine each application on its 
merits, we recommend that the Agency publish guidelines to foster 
greater certainty for stakeholders with respect to their regulated 
activities. 


RECOMMENDATION NO. 53 

We recommend that the NTA, 1987 be amended to require the 
Agency to make available to the public all information received in 
the course of applications and related investigations, excepting 
only information demonstrated to be commercially sensitive. The 
responsibility for demonstrating the sensitivity of such information 
should rest with those providing it. 


THE NATIONAL TRANSPORTATION AGENCY — REVIEWING MANDATE AND 
STRUCTURE 


RECOMMENDATION NO. 54 

We recommend that the Agency be given the power to extend statu- 
torily prescribed time limits for rendering decisions only upon the 
agreement of all parties to the application or investigation. 


RECOMMENDATION NO. 55 

We recommend that the Minister of Transport commission an 
extensive independent evaluation of the Agency. The evaluation 
should be completed and results reported to the Minister of Trans- 
port by no later than March 31, 1994. Among other things, the 
evaluation should: 


a) examine the Agency’s programs, organization and financial 
and human resources to determine their suitability for the 
Agency’s existing and recommended mandate and objectives; 


b) determine whether the overall results of Agency activities have 
met the expectations of the clients it serves; and 


c) assess the extent to which the Agency employs the most 
appropriate, efficient and cost-effective methods in meeting its 
objectives. 


RECOMMENDATION NO. 56 

We recommend that statutory provision be made for joint hearing 
boards to conduct, where appropriate, and at the applicant's dis- 
cretion, combined regulatory assessment by multiple boards. 
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